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1* Ths attached record of trial of Koja Tsuda, at Yokohama, Japan from 
18 September 1946 to 3? loveaber 1946* by a Military Commission appointed by 
paragraph 16, Special Order# So. 336, Headquarters Eighth Arty, United State# 
Army, dated 14 Sopteaber 1946, a# amended by paragraph 10, Special Order# So. 
390, #aa# headquarters, dated 30 Soveaber 1946, having bom referred to the 
Staff Judge Advocate, thle review thereof le eubaitted to the Conananding Gene¬ 
ral. 




SAME! Eoju Tsuda 
AGE| Thirty-three (33) 

RESIDENCE! Sot ohovn 
MARITAL STATUSI Married 
RELATIVES! Sot shown 
EDUCATIOHi Sine years 
VOCATION! Parser 

MILITARY CABSSRt Japanese army from 
30 January 1936 to 18 August 1936 
and from August 193? to August 1340. 
CLEMENCY KECOMHSBDBD BY COMMISSION* So 


DATS OP COSnSSMSSTl 
DATE OF ARRAIGNMENT! 
PLACE OF TRIAL! 
PERIOD OF TRIAL! 

RATS OF SEST3SCS! 

sssnscsi 


31 November 1946 
18 September 1946 
Yokohama, Japan 
18 September 1946 to 
37 November 1946. 

37 November 1946. 

CHL for life. 


2. Synopsis of Charges, Pleas, 

■Ste^„.aal„^WgltlOTU.9All > 

Charge! During the period from about 
IS Hay 1943 to about 31 August 1945, 
accused, then a civilian guard oat- 
ployed by, and serving with, the Armed 
Force# of Japan, a nation then at war 
with the United States of America and 
its Allies, did violate the Lavs and 
Customs of War. 

Sp* li In or about February, 1946, 
accused, did willfully and unlawfully, 
mistreat, abuse and cause the death 
of one. Corporal James L. Scott, a 
British Frf, by refusing him medical 
treatment, and by cruelly and brutal¬ 
ly heating and kicking Bald Corporal 
Scott who was then side* 

J. 

Spi3!0n an occasion, between 1 June 
1945 and 31 July 1945, accused, did 
willfully and unlawfully abase, mis¬ 
treat and beat one, Alexander Sender- 
son, a Canadian PW. 


Findings, Legal Sufficiency and Sentence! 

Legally 

2196a £M&m& mktoiA 

m G Yes 


SG Guilty Yee 

except the word "cause" 
end substituting therefore 
the words "contributing 
thereto*t of the excepted 
word Hot Guilty and of the 
substituted words. Guilty. 


19 G Yee 
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Sp 3( Ob matrons occasions daring the 50 
period free about 1 May 1946 to about 
31 August 1946, accused, did willfully 
and unlawfully atone, aiitmt and boat 
warn Gordon Joseph Conway, a Canadian FW. 

% 4t In or about Jens, 1946, accused, BfB 
did willfully and unlawfully abuse, ais- 
trsrt and bsat ona, loo Johnson, a Cana¬ 
dian PV« 

Sp 3t la or about June. 1945, accused, SO 
did willfully and unlawfully abuse, ala* 
treat and teat one, Thorns George Marat, 
a Canadian PM. 

Bp 6t In or about March, 1946, accused, §0 
did willfully and unlawfully abuse, ale- 
treat and beat one, Jules Provoucher, a 
Canadian PW. 

Sp 7i On nuaarous occasions during the SO 
period ftea about 1 May 1946 to about 
31 Auguet 1943, accused, did willfully 
and unlawfully abuse, ai street and beat 
one, Mwart William Query, a Canadian PW. 

Sp 8t On nuaerous occasions during the SC 
period from about 1 May 1946 to about 
31 August 1946, accused, did willfully 
and unlawfully abuse, alstreet and beat 
one, John B. Thomson, a Canadian PW. 

Sp 9t In or about January, 1946, the SC 
accused, did willfully and unlawfully 
mistreat, abuse and huntllate one, 

Captain Donald C. Steward, a British 
_ PW, by foreleg bin to cleaa drains con¬ 
taining filth, by kicking Ub, and by 
forcibly pushing said Captain Steward’s 
heed into said drain. 

Sp lOt In er about June, 1946, the 10 

accused, did willfully and unlawfully 
abuse, nistreet and colleetlrely punish 
a amber of Allied Pw's by beating sons 
of then, and by asking than stand at 
attention for an unreasonable length of 
tine, 

Sp lit During the period free about 50 
13 May 1948 to about 31 August 1946, 
accused, did willfully and unlawfully 
mistreat and abuse one Captain A. 1. 

Pranken, a Buteh PW, by forcing hm to 
do work which was degrading and humili¬ 
ating, 

Sp 1st That during the period free about 19 
16 May 1942 to about 31 August 1946, ac¬ 
cused, did willfully and unlawfully alt- 
treat and abuse nuaerous Allied PW’o, 
other than as herelnabowe specifiedi by 
benting than. 


0 Yes 

except tin words 
’•On numerous oc¬ 
casions*. 


0 Yss 


S Yss 


0 Yes 


0 Yes, 

except the words 
"On amorous oc¬ 
casions". 


6 * Yes, 

except the words 
"On numerous oc¬ 
casions". 


0 Yes 


0 Yea 


G Yes, 

but only so nuoh 
as provides that 
accused ordered 
him to do such * 
work 


9 


Yes j 
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Sentence Impossdj Confinement at hard later for life. 
Maxima Legal Punishmentt Death. 


s* anwftrr gf 

a * gftr tte Prosecution! 

Zb support of Specification 1; Corporal James 1. sectt was a- 
®ong a group of several hundred British, Batch, and Assert can prisoners of war 
interned in Sandal Branfih Camp Ho. 1 located near Ytxmoto, Fukuahin®»Ken s Eon- 
aha, Japan. Tbs accused, Koju Tends, see a civilian employed there in charge 
of general supplies and fare gardening. Scott worked at a Job at a nearby 
sine handling coal on the surface. Be was one of a group of eight prieoners 
so employed. According to the affidavit of Holme, one of the fellow prison¬ 
ers, Tsnfla was in charge of this wort: detail (P. lx. 63). In the early Spring 
of 1946 Scott had become ill and was placed on light duty. The first day af¬ 
ter restoration to foil duty be again became sick (F. Ex. 54). He suffered 
from dysentery and asked permission to go to the latrine. Twite accused al¬ 
lowed him to go bat the third time he refused permission, became angry, and 
made Scott stand for one tear with arms outstretched and knees slightly beat 
(P. Ex, 53). 


On the march back to oaap Scott had to be assisted In walking. 
There the men were In a formation for roll call for about 15 minutes when af¬ 
fiant Holme saw Scott place his hands on his stomach as if in pain and heard 
him ask to leave the assembly (P. Ex. 63). The accused granted a refusal 
thereupon Scott appeared to be in great pain and shouted In Japanese to go 
to a latrine. Accused approached him Just as he was sinking to his knees and 
kicked him very severely In the stomach (P. Ex. 53), apparently for not ans¬ 
wering roll call (P. Ex. 64). Ho fall to the ground and accused kicked him 
more till fee became unconscious and had to be carried to the medical hut. 

Captain Tranken, a Dutch prisoner took the stand and testified 
that he was In the dispensary when Scott came in to be examined by Captain 
Bartlet* a British medical officer also a prisoner. Scott was then walking 
and able to speak coherently (3. 8) although he stumbled as he walked (R. 

34). Accused Tend® came in yelling in a loud voice saying that Scott wan 
not really sick but only acting ae though he were and that if he would not 
wort he would not get any food to eat. According to the affidavit of Capt¬ 
ain Bartlet, Soott had been suffering from influence and berl-beri. Tsuda 
kept threatening to deprive him of food if he reported sick and, knowing 
Scott's condition, Captain Bart 1st appealed to Tsuda to let him examine the 
prisoner (?. £x. 67), but Tsuda would not give consent thereto (P. Ex, 62). 
Instead ho laughed at the physician (P. Ex. 37), and kept yelling at Scott 
ordering him to leave the room. The prisoner of war medical orderly, Bennett, 
in his affidavit stated that Captain Bartlet at the same time kept telling 
Tsuda that Scott was very run down and would tomti rest and could not wort 
for several days (P. lx. 66). Soott made no reiiponse to accused's yelling 
nor any move to leave the room. Tsuda became sore enraged and began to 
kick Scott on the shins (P. Ex. 55). Affiant Barnett noticed then that 
Scott's eyes had become glassy and he appeared dead. Captain Eranken al¬ 
so testified to this same condition saying that Scott appeared to have be¬ 
come unconscious (3. 24) for he kept staring straight stead and, though 
kicked by the accused about eight times (H. 26) neither flinched, nor spoke, 
nor batted an eye (B. 28) before falling to the floor. Thereupon Bennett, 
the orderly, together with Captain Bartlet and the witness, placed Scott on 
a bench In an inner room. Captain Bartlet in his affidavit stated he had. 

Scott moved to get awey from Tsuda so that he might examine him (P. Ex. 67). 

He found that Soott was then suffering from heart failure and, since his 
primary illness was beid-berl, lnjsctsd vitamin B in an attempt to lesson 
its severity. He then had Soott removed to the hospital portion of the 
medical hat. 
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In the affidavit of Johnson (F. Ex. 36) the affiant saye bo board 
of Soott bavins Jnst boon kicked by T*uda while on tick parade and that ho had 
been taken to the hospital. Johnson was a good friend of Scott and be wont to 
see him and load him a blanket if needed. He found Scott etiU unconscious 
and re m a ine d at hie bedeide a while but the patient did not regain conscious— 
neee before he bad to leave for meee. Ten mlnatee later while at meee he learn¬ 
ed Scott had just died. Captain Franken testified that h® saw Scott's body 
placed in a coffin within an hour of the beating by Tsuda. The body was very 
thin ( the l«ge swollen, and the places where Tsuda had kicked the shine ware 
ulcerated. Captain Franksn pointed out the accused, Tsuda, in the court-room 
and stated he we the person whose conduct he was relating (H, 9), Captain 
B&rtlet in hie affidavit said that in hie opinion Scott's death was caused by 
Influence and cardiac bari-beri and that it was precipitated ry delay in treat¬ 
ment and the violence which Tsuda had inflicted upon him (p, 3x. 57}• 

In support of Specification 3i The affidavit of Alexander Hender¬ 
son (?. Ex. 1) was introduced la evidence. In it the affiant stated that he 
wee in a work detail.at the Sendai Camp So. 1, cultivating the farm garden. 
Accused Tsuda was in charge of the work. One day in late June or early July 
1945 while in the fields, the hoe be was using came apart. He attempted, to 
repair it and was trying to put the blade bade on the handle when Tends ap¬ 
proached. The latter grabbed the handle and beat him over the head with it. 

The blow was unexpected and he fell to the ground dazed. Tsuda left him ly¬ 
ing there and walked away. The blow Mused a split la the scalp and bled 
profusely* a British Chaplain, also a prisoner, was la the same field and 
ha took a towel and bandaged Henderson's head. He then obtained permission 
from the guards and sent Henderson to the dispensary. This incident was 
witnessed by many fellow prisoners working in the field and affidavits from 
several of then were introduced into evidence (P. Ex. 2, 3 , 4, 6, 8). They 
corroborate Henderson's account, presenting eye-witness versions of the oc¬ 
cur ranee. All allege the beating was deliberate and two state that, as Hen¬ 
derson was sick and had been placed on light duty, the fact that ho was not 
able to work fast had infuriated the accused (P. Ex. 3, 6). 

Captain Franken in his testimony said he was present in the dis¬ 
pensary when Henderson oarae in. Be had the towel-bandage around his head and 
on reporting stated that Tsuda had just beaten him with a hoe while at work 
in the garden. Captain Bartlet examined him and sent him to the hospital (a. 
10). There Captain Held attended him. In his affidavit the latter stated 
that Henderson bad a severe laceration of the scalp which but for chance 
could have been fatal (P. Ex. 12). Henderson states that four stitches war a 
required to close the wound and he was also excused from duty for four days 
as a result (P. Sx. 1). Affidavits from men who were on sick call or pa¬ 
tients in the hospital as well as medical orderlies substantiate the nature 
of the injury and treatment described by tbs victim (P. Ex. 5, 7, 11, 13). 

In support of Specification 3s The only evidence introduced in 
this instance was the affidavit of Gordon Joseph Conway in which tee stated 
that during his Internment at Sendai Camp Ho. 1 ha was bsaten by Tsuda wham 
he describes a* the most brutal of all guards he had met. Ho particulars 
of this beating are given (P. Ex. 19). 

In support of Specification 4i The affidavit of Lao Johnson, the 
sole evidence introduced, stated that accused Tsuda, the worst of the camp 
staff, beat him by striking him in the face with a stick in June 1946 because 
he was out of step while walking in ths camp (P. Ex. 20). 

I 

In support of Specification 61 The only evidence presented was the 
affidavit of Thomas George Marsh, wherein he stated that in June 1945 accused 
Tsuda asked him whether he understood Japanese. He said be did because ha ted 
learned some at hie previous camp. When Tsuda continued speaking, however, he 
failed to understand because of a difference in accent in the Sendai locality 
and did not reply. Because of hie silence accused called him to attention and 
beat him over the head with hie hand or fist (P. lx. 18). 
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la support of Specification 6: The affidavit of Jules Provoncher 
stated that aeeased Tsuda bwt his all over the body with a stick one day in 
inarch 1945 because ha failed to hear hie ova mother called at a formation and 
consequently did not answer (P. Ex. 21). 

In support of Specification ?< The affidavit of Edward William 
Puesy stated that among nuaarous heating* received the worst one he ever got 
was from accused Tsada. It consisted of slapping, punching, end being beaten 
with a stick for about five minutes. Ho further particulars are given (P. M. 
S3). 


In support of Specification 8s The affidavit of John B* Thomson 
stated that be was beaten at Sendai Camp No. 1 by Tsuda and Sasaki who were 
the most brutal of all the guards he had met. No circumstances of the beat¬ 
ing by the accused are revealed (?. Ns. 23). 

In support of Specification 9; Captain Franken, as a witness, 
testified to the fact that Captain Steward was put in charge of a detail 
conveying hnan excrement to the field# ae fertiliser. Tsuda was in charge 
of thie work and one day he and Steward had as argument during which the ac¬ 
cused kicked the captain in the shins (R. 11. 31). In hie own affidavit#. 
Captain Steward relate# that Tsuda ordered him to clean out the drains. He 
started to leave to procure a tool for that purpose and Tsuda stepped him 
telling him to do the work by band. When he hesitated to comply, accused 
ordered him to kneel down and then pushed hie head down into the drain. 
Thereupon he carried out the work by hand a# ordered (?. Ex.34). when ac¬ 
cused pushed hie head into the gutter he did not push it so far that his 
face touched any of the natter in the drain which consisted only of liquid 
refuse from the hat area and did not contain human excrement (?« Ex. 35). 

The same incident was described similarly in statement# by fellow prisoner# 
Thornton (P. Ex. 37) and Johnson who stated that Teuda kicked Captain Ste¬ 
ward before taking him out of the mes# hall to clean out the drain# (P. Kx. 
36). 


In support of Specification lOi The affidavit of Lieutenant Com¬ 
mander Finn related that in June 1945 accused Tsuda ordered the men In one 
barracks to repaper the sliding doors and pamsels of the building. On in¬ 
spection of the work he waa dissatisfied, flew into a rage, seized and cuffed 
six of the prisoners, and ordered the entire personnel to stand at attention 
out In the compound for two and a half hoars until ten o'clods that night 
(P. Ex. 28). 

In support of Specification 11 j Concerning his own abucs© at the 
hands of accused Tsuda, Captain Franken testified that in June 1945 he dis¬ 
located hie shoulder and the medical officer said he was to do no work for 
the period of recuperation (R. 12). In spite of this order, Tsuda told him 
he was to go out to the fields and scatter human excrement a# fertiliser 
over the vegetable gardens as this was light work which he could perform 
(R. 13, 22). He went to the fields, as ordered, but found that the enlist¬ 
ed prisoners had already finished scattering the fertilizer. During the 
period alleged, accused had also ordered this witness to wash Tsuda*s socks 
and underwear, however, the witness had this laundering don® by on# of the 
Butch enlisted prisoners so he did not have to do the menial work himself. 

His complaint is because of the fact that he was ordered fey th© accused to 
scatter the fertiliser and do his personal washing and he was humiliated 
and degraded as an officer thereby (R. 22)." 

In support of Specification 12i Numerous affidavits were intro¬ 
duced and some testimony given as to beatings by the accused of personnel 
other than these named specifically in Specifications 1 to 8 and Specifica¬ 
tion 10. Captain Franken testified that a Butch prisoner by tins name of 
Beekman was severely slapped by Tsuda and aade to stand at attention for 
one hour (a. 13). He alee stated that frequently many prisoner# reported 
to him that they had been beaten by Tsuda, though they bore no visible signs 
of injury (&? 26). In Captain Reid's affidavit he stated that Tsuda beat 
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aad punished prisoners as he pleased in spite of the eaaip ennadir'e policy 
of restraint (P. She. 12). The affidavit of ft, w. Cyr charts that many pri¬ 
soners were hasten by Tsuda who is therein deeeribed as the worst of a very 
cruel c&ffip staff (P. Sx. 29). Sisilar statements of beatings of unnamed pri¬ 
soners appear in several other affidavits (?. Ex. 31, 32, 33, 37, 39, 60, 61). 

** Mtatt aaaiag* 

Former Lieutenant Honda as a witness testified that he bad been camp 
commander and the accused was a civilian employee flret assigned as a guard 
and later in eharga of clothing and farming. The prisoners working at the 
mine were called for and returned by company guards and were not under camp 
personnel while working <B. 74). He said he received no complaints from Cap¬ 
tain Pranksn about abuses of'prisoners by feuda. Si s only knowledge of the 
death of Corporal Scott was gained from receiving the death certificate (ft. 
7£)* Zt was a routine certificate and was not accompanied by any report or 
complaint regarding mistreatment. Seither Captain Franken nor the British 
nodical officer ever reported any beating or kicking of Scott by Tauda nor 
did they ever mention anything about the circumstances surrounding Scott's 
death when they spoke to the witness after the date of the death (ft. 84). 

On the other hand they did complain about mistreatment of prisoners by com¬ 
pany guards (R. 76). The general affairs non-commissioned officer, through 
whose hands any reports of mistreatment had to pass, testified no report# 
against Tsuda or of Scott's treatment prior to his death ever were received 
by him (E. 89, 90). The Japanese physloian and a medical orderly also testi¬ 
fied that no complaints were received regarding Scott's death (H. 92, 112) 
and the interpreter likewise testified he was never given any reporta or com¬ 
plaints for translation that related to mistreatment by Tsuda (R. 117). A 
guard state* he never saw Tsuda strike a prisoner (H. 122) but another guard 
admitted he saw the accused do so twice. (H. 126). 

Tsuda elected to testify in hie own defense. He categorically de¬ 
nied that he had ever struck or beaten any prisoners (E. 141). He said that 
the Scott incident, as described, did not take place at all within his know¬ 
ledge (ft. 142). As for the injury of Hendersont he said he eaw Henderson 
trying to replace the blade of his hoe and went up to assist him. Ae they . 
both tried to remove the blade, it suddenly earns apart and the handle flew 
downward with a heavy blow on Henderson's head. Tsuda said he wrapped ft 
towel around Henderson's head himself to stanch the flow of blood and oeht 
a guard to take him to the dispensary for aid (B. 146). 

Ihe accused further testified specifically that he had never beaten 
Conway (R. 146), Johnson (B. 147), Marsh (B. 147), or Pro voucher (R. 148), 
and that he did not strike Query ae alleged (E. 148). 

Regarding the Incident involving Captain Steward, Tsuda said that 
due to arthritie he walked awkwardly and stumbled on a stone while walking 
with Steward* This caused his foot to slip and resulted in hie accidental¬ 
ly kicking the prisoner. He said that he apologised at once. He denied 
that he ever ordered Captain Steward to clean out drains or ouehed hiss head 
into a drain et any time (B. 149). 

Tsuda admitted that on one occasion he ordered the prisoners to re¬ 
paper the eliding panels and cautioned them rat to waste paper but to cut It 
carefully to else. On examining the work he found much of the scarce paper 
ruined, pieces rat up into odd shapes and useless sizes, so. In order to pre¬ 
vent further waste, he had the prisoners stand around as he completed one 
panel to show than how to do the work neatly and without waste (ft. 160). 

Tsuda also denied that he ever ordered Captain Franker* to clean out 
latrines, scatter fertilizer, or do his laundry (R. 161). 
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Ag for miscellaneous mistreatment of ua named prisoners, the accused 
said he had slapped iou« us ea a few occasions hut had never beaten or ki ck — 
ed any prisoners at all {a. 151). 

defense introduced into evidence one affidavit, that of Screen, a 
fellow prisoner, who stated that the beatings of Scott occurred In the sine 
where he and the affiant worked as stons-miners with pneumatic drills (D. 

SX. A), 

5. arrure and Irregularities: 

There are no errors or irregularities which injuriously effect any 
substantial right of the accused. 

'The Comieelon had before it a pries facie case against the accused 
on all specifications with some substantial evidence present in each instance 
to support the allegations, hence, it correctly denied the defense notion for 
findings of not guilty at the close of the prosecution* e evidence, 

Questions of admissibility of evidence arose frequently throughout 
the trial and were always resolved in favor of admitting the evidence proposed. 
The Commission was following its interpretation of paragraph 6 d (1) Soap Keg- 
ulationc Governing the Trials of Accused War Criminals, dated S December 1945 
which reads: "The commission shall apply the rulee of evidence and plsadlng 
set forth hsreln with the greatest liberality to achieve expeditious procedure." 
The result of emphasising the words "greatest liberality" is a record replete 
with affidavits, statements, and other documents which added nothing toward 
proof of any allegations and should not have been admitted for they unduly en¬ 
cumber the record and create the iapreeeion of a mass of evidence where only 
sufficient evidence to convict was actually present. The presence of thin 
extraneous material should be avoided since It may become highly prejudicial 
to the accused. The Commission should hear in mind the purpose expressed in 
the rules, namely, "to achieve expeditious procedure", end realise that It is 
only for this purpose that the Commission rtfi-V introduce affidavit®, opinion, 
or hearsay testimony for what probative value it may have. 

There is nothing in the 3CAP Hula® which abrogates the principles be¬ 
hind the "best evidence rule" so familiar in our legal procedure. Accordingly, 
the Commission should not only insist on having the best evidence available 
presented to it, but should not permit the submission of secondary and indi¬ 
rect evidence on any allegation once it has heard the testimony of an eye¬ 
witness, the affidavit of the victim, or of other witnesses not able to be 
present at the trial, supporting the some allegation. In the present case 
the prosecution failed to sift out any evidence obtained in the course of 
investigation but presented every conceivable item for the Commission’s con¬ 
sideration, The Commission likewise did not exclude anything offered by the 
prosecution. As a result, after the direct testimony of Captain Tranken ns 
a vtthese, and after hearing affidavits of Captain Steward and others, the 
Commission still admitted many affidavits from men who stated they heard a- 
bout these things when they arrived at the camp months after the alleged of¬ 
fenses took place. It must he immediately recognisable that such evidence 
was of no probative value at ell in the light of the direct proof already 
admitted. It should have been excluded under the SC&P Holes cited, for it 
lacks all probative veins, it hinders rather than expedites procedure, cad 
it may conceivable prejudice the accused. In the present case it Is not be- ‘ 
Hewed to have Injured the accused substantially in view of the overwhelming 
nature of the direct evidence against him and the faot that the law member 
stated that each Indirect evidence would be considered only for what proba¬ 
tive value It had. It cannot be supposed that each evidence carried any 
weight with any member of the Commission in considering the inaocenee or 
guilt of the accused. 
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6 * Opinion ; 

-ihe Charge and the twelve Specifications thereunder state recognis- 
»d offense* against the laws and Customs of War ranging from homicide, through 
heatings, to degradation and huaillatlon of officer prisoners* The competent 
evidence presented prove* the guilt of the accused beyond reasonable doubt as 
to each Specification save for minor corrections by way of substitutions and 
exceptions noted below. 

Specification 1 the accused was charged with homicide by causing 
tne death of Corporal Scott. Bvidence showed that Scott was beaten and kick¬ 
ed by the accused while Buffering from influensa and beri-beri* The testimony 
of the aedioal officer was to the effect that these Illnesses caused Scott's 
death but that it was accelerated by mistreatment by the accused. In ite 
finding the Comalselon found the accused guilty except the words "caused* 
and substituting the words "contributing thereto*, of the excepted word not 
guilty and of the substituted words guilty* The Specification both as writ¬ 
ten and as altered by the findings includes the allegation of some degree of 
homicide less than murder. The alteration of the wording of the Specifica¬ 
tion by the Commission did not change the nature or gravity of the offense 
in the laast. The Commiseion may have feared that retention of the word 
"cause* implied murder whereas "contributing thereto* would more accurately 
describe acceleration of death and carry no implication of murder thus Jus¬ 
tifying imposition of less than capital punishment. The grammatical error 
of the substituted words when inserted in their context is unimportant for 
the meaning and intent are perfectly clear. The finding is legal ana Is 
simply supported by the testimony of eye-witnesses both in person such by 
affidavit* The denial by the accused is not sufficient to overcome such 
overwhelming proof of guilt. 

Specification 3 was fully proved by affidavits from the victim as 
well as from eye-witnesses. The contention of the accused that this injury 
was accidental and the result of trying to assist in repairing the tool la 
totally unsupported and unworthy of belief. 

Specifications 3, 7, and 8, except the words *on numerous occasions", 
are proved by the affidavits of the victims. Since only one beating by the 
accused Is described in each instance, the excepted word® noted should not be 
approved. 

Specifications 4, 6, and 6 are proved by affidavits of the victims 
themselves and this proof is not overcome by the mere denial of the accused. 

Specification 9 it copiously supported by evidence. The explana¬ 
tion by the accused that the kicking resulted from stumbling over a rock is 
certainly not worthy of belief. 

The nature of the proof offered in support of Specification 10, 
namely, that accused on inspecting the work of repapering became angry, cuf¬ 
fed six of the men, and forced all personnel to stand at attention for two 
and a half hours in the compound, is In such conflict with the explanation 
by the accused that he only made them stand by while he showed these how to 
perform the work properly as to leave no doubt of his guilt as charged. 

In support of Specification 11, the evidence of Captain Franken as 
e witness it ample proof that the accused ordered him to scatter fertiliser 
on the fields end to wash the personal laundry of the accused* In each in¬ 
stance the type of work ordered is considered humiliating and degrading to 
an officer and an officer as a prisoner of war may not be made to perform 
such tasks. The Specification reads that the accused forced the victim to 
perform this work whereas the proof shows that he ordered him to do the 
work but enlisted prisoners actually accomplished the menial tasks. Accord- 
l*5£ly<* only so much of the Specification as provides that accused ordered 
Captain Franken to do the work should be approved. 
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Specification 12, the omnibus specification aa to mistreatment of 
prisoners (other than those named in the previous Speelfleatlone) by heating 
thee, is supported by the testimony of witnesses and by numerous affidavits 
to that offset, nothing offered by the defense overcomes this shoving of 
general cruelty on the part of the aeeueed and hie guilt of the conduct al¬ 
leged is proved beyond reasonable doubt by evidence of overwhelming Might. 

Examination of the record in this case reveals the fact that the 
accused ms granted a fair trial in evary reaped. He ms enabled to sum¬ 
mon witnesses in his ate behalf and he took the stand to testify in his own 
defense. Be was ably represented by a member of the Japanese Bar of hie 
ova choice and by American advisory defease counsel appointed to defend him. 
Counsel presented an exceptionally vigorous defense and ably brought before 
the Commission the most favorable case possible. The legal rights of the 
accused recognised by the SOAP Boles of Procedure were folly protected by 
counsel. They sought and the Commission granted all necessary recesses 
and continuances especially important in a case such as this where trial 
had to begin hastily in order to permit the departure of a witness from 
the theater on an emergency. The continuances granted provide ample time 
to prepare a full defease, there was some evidence that accused occasion¬ 
ally drank alcoholic beverages while on duty but nothing appeared to raise 
a suspicion that he was rendered irresponsible thereby for any of the crim¬ 
inal acts charged. There was no evidence that the accused was not sane or 
otherwise not responsible for hie actions either when the offense were com¬ 
mitted or at the time of trial. He appears to have cooperated wdll in hie 
own defense but his explanations and denials were inadequate in the face of 
the strong and convincing evidence against him. 

7. Punishment i 

The Coamission sentenced the accueed to be confined at hard labor 
for the term of his natural Ufa 

8 . gftflaMttadaUaat* 

Accused has been found guilty of a Charge and twelve Specifications 
thereunder alleging the commission by him of offenses againet the. laws and 
customs of war embracing crimes including homicide, kicking, beating, and 
slapping of prisoners, and humiliation and degradation of officer prisoners. 

The crimes of which he has been convicted, the universality of accusations 
against him by prisoners of Mr who were in his charge, and hie poor repu¬ 
tation not only among these prisoners but even among his Japanese associates 
and (superiors at the camp clearly indicate a pattern of criminality which is 
especially shocking when one realises it was applied to helpless captives un¬ 
able to challenge any action of the accused against them. The relentless 
beating and kicking of Corporal Scott while os sick (call in the presence . of 
a protesting medical officer, orderlies, and other patients is an example of 
violousness beyond comprehension. This conduct, which aoat certainly accel¬ 
erated Scott’s death, plus bo many allegations in the affidavits that physi¬ 
cal punishments by the accueed were often out of sheer meanneoe on hie part 
and in defiance of a policy of restraint advocated by the camp commander show 
despicable arrogance and personal contempt by the accused for the basic rights 
of hie fellow men. The sentence of the Commission le severe but commensurate 
with the offenses of which the accused has been convicted and fully justified. 
With the minor alterations of the findings indicated herein the sentence should 
be approved and ordered executed. The sentence is legal and a© pleas for cle¬ 
mency have been received from either the members of the Commission or others, 
nor are any circumstances shown to exist whereby any mitigation could be ad¬ 
vised at the present time. 
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Siereto. 


A fona of action to carry the** recommendations into offset ie attached 


/»/ Edward A. Doering 
f%f mmw a. DoBHise 

Beviewer 

Judge Advocate Section 


l vith MfimM t0 tiM » **■* paragraph on page 

it/Jf a °rr l thi a f* t ?J aW **&**»*)*• for && *«einet the admiseabil- 

1 *?• la,t of page ? the statement that the epeci- 

bi2ai! lt 1 J!*!L*?r«! g T!!* 0 rv h0,liCid * le * fl thaa amrd * r * 1* w>t concurred in, 

*?• ff^tasen of the specifications in ear crimes 
oaeee are atrocities or other violations of the Laws of War, and the fact that 
they consisted in an assault or murder goes to the degree of enormity of the 
® th * p r l8 ? C8nt involved. Heference is further made to the 
U cannot categorically stated that no second- 
a *7 evidence is admissible where primary evidence ie available. Such seconder? 

JJ7* T a ?!rSS %1W TOlue ' aad if 80 » U **« probative force 
and is admissible under the SOAP rules. 


/t/ Allan R. Browne 
/t/ ALLAH H. BROWSE 
Lt Colonel JAGD 
Army Judge Advocate 
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SSU^BUMffiS SXSStS AMI 
Baited State* Ajwqr 
Office of the On—Biting General 
APO 343 

Tokohana, Japan 
18 August 1947 


la the foregoing mh of Xoju State the findings of guilty of each 
Specification, except ns to the words *o» an— ooeaslons" la spaelfl- 
ontloan 8, 7 t and 6 and only so anch of tbs finding of guilty of Spseifl- 
entloa U as proTidss that tbs aeensod did willfully sad mWully ala- 
treat and abnso oas Cap tola A. 1. fmaJcso, a Butoh Pri sonar of war, by 
ordering Ua to do work which woo degrading and hualUating, are appromd. 
She touts— is approved and will bo duly executed. Sag— Prison, lokyo, 
Hmska* Japan, or elsewhere as tho Saproao Co—Mar for tea Alllod Powort, 
or other proper authority any diroot, it dooigaatod at th* nine* of oon» 
f insaeot. 


/*/ B* L. lichelbtrger 
ftf H. I. SICHSLBE80ER 
Lieutenant General U, s. a ray 
Comaandlng 
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